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DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS AND
GRANT OF EASEMENTS

THIS DECLARATION is made as of the _lbth day of

Decombec
1993, by HD DELAWARE PROPERTIES, INC., a Delaware corporation
{"Declarant"!}.

1. Recitals. Declarant is the owner of certain real property
located in Boulder County, Colorado, more particularly described as
Lots 1 through 11 (the "Lots"), Block 1, CENTENNIAL VALLEY PARCEL
0, FILING NO. 3. Declarant desires that the Lots be developed in
conjunction with each other pursuant to a general plan of
improvement as shown on Exhibit A attached hereto (the "Site Plan™)
to form a commercial shopping center {the "Shopping Center"},
subject to the easements, covenants, conditions and restrictions
set fortl below, and hereby establishes this Declaration for that
purpose.

2. Definitions. The following capitalized terms, when used
herein, shall have the stated meanings.

a. "Building" shall mean any building constructed on a
Lot, and shall include immediately adjacent sidewalks and
landscaped areas.

b. "Building Envelopes" shall mean those areas desig-
nated as such on the Site Plan.

c. “Committee” shall mean a committee consisting of the
Owners of the Major Lots or their respective designated
representatives; provided, however, that each Owner may desig-
nate only one representative to serve on the Committee.

4. “Common Areas" shall mean all those portions of the
Lots which are from time to time devoted primarily to parking,
approaches, exits, entrances, sidewalks, landscaping, Drive-
ways and other similar areas.

e. "Common Elements" shall mean the Shopping Center
Signs, storm sewers crossing any Lot to carry surface water
from any portion of the Shopping Center. the Detention Areas

on Lots 10 and 11, the Perimeter Landscaping, and the
Roadways.

£. "Detention Areas"™ shall mean the areas identified on
the Plat as coliection areas for surface water from the
Shopping Center.

g. "Driveways" shall mean all those portions of the Lots
other than the Roadways which are improved from time to time
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by the Owner of any Lot for access of wmotor wvehicles =o
Buildings or Parking Areas.

h. r"Environmental Laws" shall mean all present and
future federal, stare or local laws, ordinances, rules,
requlations, decisions and other requirements of governmental
authozities relating to the environment or to any Hazardous
Materxial.

i. vFloor Area" shall mean the total number of squaxe
feet of floor space in a Building (or a separately occupied
space within a Building) including basement, subterranean,
balcony and meozzanine space, whether or not actually occupied,
measured from the exterior line of the extorior walls and from
the center line of any party ox common intorior walle, without
deduction for columng, partitions or other gtructural or
non-gcructural components. :

j. "Hazardous Material"' shall mean any material or
substance which is defined as hazardous or coxic under any
Environmental Law or which, because of toxieity, corzosivity,
reactivity, ignitability, carcinogenicity, magmification or
econcentration within biclegic chains, presents a demonstrated
threat to bioclegic processes when discharged into the envircn-
ment .

k. "Major Lots" shall mean Lots 1, 2 and 3, Block 1,
CENTENNIAL VALLEY FARCEL O, FILING NO. 3.
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{ 1. "Cccupant" shall mean each Owner and amy pereon whe
shall be from time to time entitled t£o the use and occupancy

: of a Lot, or space within a building located on a Lot, under

i any lease oxr sublease.

i

|

|

m. "Cwner" shall mean any pezrscn Or entity (including
Declarant) who owns £ee simple title to any Lot.

v, e

n. "Parking Aveas" shall mean the portioms of any Lot
! which are improved from time to time foz the parking of motor
| vericles.

i 0. *parmitteesk shall mean the licensees,
‘ concessionaires, customers, employees and other buginess
l invitees of the Occupants.

! p. "Plat" shall mean the plat for VALLEY
PARCEL O, FILING NO. 3, which yas recorded on A2
1983, under Reception No. in the real property

|
! vecords of Boulder County, Colorado, as it may be ameaded from
' cime to time with agreemant of the Owners.
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g. "Parimeter Landscaping” shall wmean all landscaping
instailed in the perimeter landscaping easement dedicated on
the Plat or in public street zights-of-way around the Shopping
Centar to meet the reguirements of the City of Louisville.

r. "Roadways" shall mean the roads which are constructed
on the private access easements created by the Plat.

g. "Shopping Center Signs" shall mean the primary eigns
identifying the Shopping Center, aec described in paragraph 11
below.

3. Use. No portion of aay Lot shall be used £for (i) any
illegal, offensive, unreasonably noisy or dangercus trade, busi-
ness, activity or occ¢upationm (except as provided in paragraph 9
below), (ii) any activity which physically interferee with the
business of any Owner or Occupant, or (iii) any inductzial ox other
use which is not reasonably compatible with the operation of a
firgt-class retail and commereial shepping center of comparable
gize. No Lot may be used for & bowling alley, billiard parlor,
right club or store offering adult books or videce (provided that a
fyll-servica video tape store wmay sell or rent X-rated videos from
an area not in excess cf ten percent of its total area if such area
is separated by partitions from the remainder of the store). No
part of the Shopping Centexr way be used for an entertainment or
vecreational facility: for the renting, selling, or leasing of
motor wekicles, boats or trailers; for an automotive maintenance
facility or car wash; or for any busimess which derives merc than
50% nf its gross income from the sala of aleoholic beveragee for
on-premises ccnsumption. For the purpose of this Declaration, the
phrase ‘“enctertainment or recreaticnal facility” shall include,
withour »imitation, a theater, bowling alley, skating rink, gym,
nea>th spa cor studio, dance hall, billiard or pool hall, maszage
parlor, game parlor or video arcade (which shalil be defined as any
gtore operating more cthan £our electzonic games). The phrase
straining or educational facility” shall include, without
limiration, a beauty school, barber college, reading rocm, place of
instruction or any other operation catering primarily to setudents
or trainees as opposed to customers. In addition, there ghall kc
the following limitations on othezwise permiseible uses.

a There shall be no genmeral wmerchandise discount
department store [that is, any zetail establichment offering
diversified product lines (both hard goods and zoft goods)
with limited customer sarvice] on any Lot other than Lot 2 ©o
long as a general merchandise discount department store is
operated on Lot 2. The term, "general merchandise discount
department store" shall not include the supermazket cperated
on Lot 1 pursuant to subparagraph (b) belcow or any warehouse -
type store which carries leses than 10,000 SKU (stock keeping
units) and which uses unfinished storage areas as the salee
areas.
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b. So long as the business operated on Lot 1 is primar-
ily devoted to the sale of fresh, frozen and packaged fcod for
off-promises congumption, no part of any othar Lot shall be
used as a supermarket (which shall be dofined as a store or
department containing at least 5,000 square feet of Floor
Area, including aisle space and storage, primarily devoted to
the retail sale of food fox off-premiges consunption); as a
bakery or delicatessen; or £or the sale of fresh or frozen
meat, fish, poultzy or produce for off-premiges consumption.
Notwithstanding the £foregcing, a genoral merchandise depaxt-
ment store operated on Lot 2 in accordance with subparagragh
{a) abeve may have a food department occcupying less than 6,000
square feet of Floor Area.

c. Sc Long as tha rastriction set forth in subparagraph
(a) above is in effect, the goneral merchandise discount
department store operated on Lot 2 shall have the exclusive
right to operate an optical center in the Shopping Center;
provided, hewever, that a licensed optometrist or cpthamole-
gist on any other Lot shall be permitted to sell glasses and
other vision aids from a display axea with no moze than 500
square feet of Floor Area.

d. Over-the-counter dJrugs and ethical pharmaceutical
products requiring the services of a registered pharmacist may
only be sold only on Lote 1 and 2; provided, however, that
while the restriction set forth in subparagraph {(a} above is
in effect, sale of such items on Lot 1 may only be made in
conjuniczion with the operation of a grocery store having at
1east 40,000 square feet of Flooxr Arsa.

e. There shall be no more than two Lots at any time used
2or the operation of a bank, savings and loan, credit unicn or
any other £fimancial institution; pzovided, however, that the
Major Lots shall not be subject to this restriction if the
operation of such a financial institution is incidental to the
primary business operated on the Major Lot concerued. The
oxistence and operation of autcomatic teller machines on any
Lot shall nor vielate this restriction.

£. There shail be noc more than one Lot at any time
having as its primary business the cperation of a fuel station
selling gasoline, diesel fuel, related products and conven-
ience items.

g. There shall be no wmore than onc Lot at any time used
for a dGrive-in or drive-through xestaurant whoge primary
pusiness is the sale of hamburgers or other type of ground
beef products served in gandwich form; provided, however, that
the Major Lots shall not be subject to this restriction, &e
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long as the sale of such products is incidental to the
operation of the primary business on the Major Lot concerned.

h. Outdoor sales and other sorts of seasonal and promo-
tional activities shall ke restricted to the sidewalks adja-
cent to Buildings; provided, howaever, that activities on the
Common Arcas of the Major Lots which are incidental te any
normal use of Buildings on such Lots shall be permitted 8o
long as such activities aze seasonal, d&o¢ not unxeasonably
interfere with parking or normal movement of pedestrians and
motor vehicles between Lots, and otherwise comply with the
provisions of this Declaration.

The restrictions set E£orth in sgubparagraphe (a) and {b) shall
continue notwithstanding nonoperation or closing of 3 business
operated on Lot 1 or Lot 2, as tha case may be, if the noncperation
is due to remodeling, construction or fozrce majeure reagens, or if
a business of the type described therein ig re-opencd within two
vears after such closing.

.
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4. Imprcvements.

a. Architectural Coptrol. The initial design and con~
struction of all Buildings shall be consistent with the
existing Centennial Marketplace Retail Land Minimum Standaxds
promulgated by Declarant (the "Dasign Standarde"), which will
be made available for review by any Owner or prospective Owmer
upon request. XNo Building or other improvement ghall be
constructed on any Lot without the prior written approval of
Deciarant (if Declarant then owns a Lot} or the architectural
control committee referred to below (if Declarant no longer
owns a Lot). Declarant will not modify the Design Standards,
or vary them in application to particular Lotcs, without the
wzitten consent of the Owners of the Major Lote. The Cwner of
a Major Lot shall have the zight, upon regquest, to review and
comment on the plans for any propesed Building on another Lot,
and Declarant will considear all such commente in good f£aith
before approving such plans. Commencing with the sale by
Declarant of the last Lot owned by Declarant, the Commictee
shall constitute an architactural control committee to monitoxr
and control subsequent new construction or racongtruction or
remodeling of Buildings. No wmaterial alteration of the
econfiguration, coloxr or extorior building matexials of any
Building shall be made without the prior approval of Declarant
(3£ Declarant then owns a Lot) or the architectural conmittee
{if Declarant no longer cwns a Lot), which approval will not
be unreasonably withheld or delayed.

b. Spegial Approvals. Notwithstanding the foregoing, neo
approval by Declarant ox the othor Ownere chall be required
for construction of the initial Buildings and related
improvements on tha Major Lots to the extent that guch
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construction is consistent with the puUD for the Shopping
Center approved by the City of Louisviile (the "PUD") and the
Design Standards. The site plan attached hereto as Exhibit B
is specifically approeved. 1In addition, if FirstBank of
Boulder, N.A., acgquires title to Lot 8 from Declarant, a
modular Building (which shall be sunject in all respects to
the Design Standards) may be erected and maintained on Lot &
for up to five years after such acquisition of title.

©. Gangral Restxictions. No Building on Lots 1, 2, 3, 1,
5 or 6 shall exceed thirty-fiva faet (35') in height above
finished grade, including parapets, scraens and roofrop
equipment. No Building on Lots 7, 8 or § shall excsed twenty-
eight feee (28') in height above finished grade, tncluding
paxapets, scxeens and rcoftcp equipment.

d. Logation of Improvemants. No Building or etructures
of any kind shall be comstructed on any Lot except within the
Building Envelope.

e. Fire Protection. No Owner shall cause or permit the

construction of any Building or cthar improvement om such
Ownex's Lot which would impair in any manner the cprinklored
fire insurance rating of any Building lccated on another Lot.

f. Number and Size. There shall be no more than one
Building on any Lot other than the Majoxr Lote. The Building(s)
constructed on any Lot shall not exceed in the aggregate the
maximum Fleor Area for that Lot degignated on Exhibit a
attached hereto.

g Us DE. Any equipment installed on the roof
of a Building shall be screened as provided in the Desisgn
Standards. No signs may be erected on any rooftop.

h  Parkipa Ratics. Each Lot shall contain Parking Areacs
sufficient (taking into account that ail landgcaping
requirsments must be satisfied golely on such Lot) to maintain
at all vimes a ratio of at least five parking spaces for every
1,00C square feet of Floor Area of the Building on such Lot;
provided, however, that mezzanine storage areas on any of the
Major Lote which are not used for sale or display of
merchandise and which qualify as warchouse epace under the
standards of the City of Louisville shall require only one
parking space for every 1,000 sgguare feet of Floor Arca.
Moreover, there shall bhe at least 15 parking spaces on a Lot
for every 1,000 square feet of Floor Area used as a fact food
restaurant, or any othar type of restaurant largsr than 5,000
square feet, and ten parking spaces for avery 1,000 square
feet of Floor Area usad for a restaurant waich ig 5,000 square
feet or smaller and is not a fast-food restaurant.
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i. Water Flow. No Owner may =2lter the natural €low of
surface water across the Shopping Center except in conformity
with the Mastexr Drainage Plan for the Shopping Ceater.
Eagements for construction of stoim sewar facilities are
dedicated on the Blat.

5. Grant of Eagements. Declarant hereby grants and estgblishes
the following easements for the benefit of each Lot for use by the
Owners (and, as to the easements granted in subparagraphe (a)
through (d), by other Occupants and their reepective Permittecs) in
connection with their activities at the Shopping Center, without
payment of any fee or charge except as may e otherwise agreed by
the Ownexs im writing. Nothing herein contained shall be deemed to
be a gift, dedication or grant of easemant to the general public or
for the use of the general public cr for any public purposc what
soever, or for the benefit of any person or entity other than the
parties described.

a. Pedestrian Rasementg. Declavant hereby establiches a
ronexclusive easement for pedestrian traffic between Lats on
and over those portions ©f each Lot which are improved for
that purpose by the Owner chereof frem time to time.

b. Vehicular Eagements. Declarant hereby egtablishes a
nonexclusive easement for vehicular traffic over, upon, 3cross
and between the Lots and adjacent public streets; limited,
however, to those portions of the Lots which are improved €for
such purpcse by the Ownar thereof from time to time in
conformity with this Daclarxation and the Site Plan.

I Access  Easements. Declarant hereby establishes
nonexciusive easements for access to and from the Roadways at
the access peints shown on the Site Plan for the purpese =14
providing ingress, egress and access to the easements hereby
created and to the Common Areas.

d&. Parking Easements. Deeclarant hareby egtabliches
nonexclusive easements for the parking of wmotor vchicles on
those portions of the Lots which are improved for such purpoee
py the Cwner thereof £xom time to time in conformity with this
Declaration and the Site Plan; provided, however, that
employees cf the businass on any Lot must park ir the Parking
Areas located on that Lot.

e. Urility and Service Easemeats. Rach Owner, and each
morcgagee of any Lot, shall cooperate in the granting of
appropriate and przoper easements for the inastallation, repair
and replacement of storm drains, sewers, utilicies and other
proper services necessary for the orderly development and
eparation of the Shopping Center ("Urility PFacilitiesa®}.
Yrilities Facilities shall mot be installed cuteide of
existing dedicated easement areas and rights-of-way unless the

»
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Owners and mortgagees of affected Lots consent in writing to
such installaticn. A1l installation of Utilities Facilities
shall be conducted at such timaes of the day, week and year as
to minimize interference with normal operation of the Shopping
Center. The Owner parforming any such installation ehall
indemnify and defend the Owners of affected Lots against all i
claims and expense zelating to such work. No such lines, -
cewers, utilities or services of orne Owaner shall be installed
within the Building Envelope of any Lot other than that
Owner's Lot. The Ouner of a Lot shall have the right, at any
cime and from time to time, to relocate any Utility Pacilities
located on such Owner's Lot on the following conditionz: (i)
such right of relccation may be exercised only after 30 days’
prior written notice of the intenticn to relocate hag been e
given to all Owners using the Urilivy Pacilities to be
relocated; (ii) except in an emergency Situation, relocation
of any utility Facilities located in the front of a Building
or under any Roadway or Driveway shall not be offocted between
October 1 and December 27 of any year; (iii) such relocation ,
shall not unreasonably interrupt utility service to any :
Building; (iv) such zelocation shall not reduce oF 5
unreasonably impair the usefulness or function of the
relocated Utility Facilities; aad (v) all costs of such
relocation shall be borne by the Owner relocating the Ucilicy
Facilities. The Owner performing any installation, maintenance
or relocation of any Utility Facilities shall, upon completion
of such werk, substantially zestore the surface tc its
condition prior to such work.

£, Self-Help Easements. Declarant hereby egtablishes
nonexclusive rights of entzy and easements over, across and
under each Lot for all purposes reasonably necessary to enable
any other Owner of a Lot to perform any of the provigions of
vhis Declaration which a defaulting Owner has failed to
perform, to the extent that such cure is otharwise allowed
hercunder, subject to tha provisions and requirements of
paragraphs 7 and 15 below.

g. ts. Declarant hereby establishes non-
exclusive easements for construction, renovation, xepair or
replacement of the Shopping Center Signs as shown on the Sice
Plan, including all appurtenant utility lines and facilities.

No barricade or other divider shall be constructed oa any Lot which
would prevent or discouxzge the £ree and uninterruptced £f£low of
vehicular or pedestrian traffic throughout the Shopping Center over
the areas designed for such purposee; provided, however, that each
Owner shall have the right to temperarily erect barriers to avoid
possible dedication of such areas for public use or creating
prescriptive rights tharein.
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6. Maintenance of loks. EBExcept as provided in paragraph 7
velow, the Owner of each Lot shall, at his own expense, maintain
nis Lot in good condition and repair at all times, including,
without limitation, the following:

a. planting any unimproved Lot in grass and keeping it
weed-free, neat, oxderly and trimmed. or covering it with
asphalt or s=cme other dusteap material, until the Lot iz
improved;

b. maintaining the suxface of Parking Areas in a leval,
smooth and evenly-covered condition with the type of suzfacing
material originally installed or such substitute as shall in
211 respects be at least egual in quality, use and Qurability;

¢c. removing all papers, dice and snow, mud and sani,
debris, filth and refuse and thoroughly sweeping the area to
the extent reasonably necessazy to keep the area in a c¢lean
and orderly condition;

d. placing, keeping in vepair and replacing any necee-
sary or appropriate directional signs, warkers and lines;

e. operating, keeping in repair and <replacing, where
necessary, sSuch artificial lighting facilities as shall be
reasonably required; and

f. maintaining, mowing, weeding, trimming and watering
ali landscaped areas and wmaking such replacements of plante
and cther landscaping as may bae reasonably appropriate and
necessary.

Any two or more Owners may, by mutual agreement, appoint an agent
to maintain their respective Lors in the manner outlined above, on
such terms as the participacing parties may agree upon. If the
improvements on any Lot ara damaged or destroyed by fire or other
cause, the Owner of such Lot shall, at his election, prowptly
either (i) restore the damaged improvementse, or (ii) raze and
remove the damaged improvements, level the site and geed the Lot
with grass. Except as provided in paragraph 15 below, in the event
that any Owner fails to maintain his lot in accoxdance with the
foregoing, any othar Owner (the “Performing Owner®"] may perform
such maintenance (or cause such maintenanee to be performed) at the
expense of such nonperforming Owner (the "Defaulting Cwner") aftes
30 days' written notice to tha Dofaulting Owner epecifying the
nature of such failure and vregquesting that the uneatisfactory
condition be remedied. Notwithstanding the foregoing, however, if
the €ailure of the Defaulting Owner to perform such maintenance
results in an emergency condition which cannot rsasonably be
permitted to continue for the 30-day notice period, the Performing
Owner may perform the necessary maintenance immcdiately after
providing notice to the Defauiting Owner specifying thce condition

vl IR R RO T

R

T

<

O NIRRT
e it

T L A T I ST PR Te N

Fes

1 Ly, oI

M SKL10120




e i

e e i, ¥ C——
i ———

PRONPLETR

AL

AN

- L AT L DT DRI I T S R B LT N

e PHOME MO, ¢ ’ © pes

22-10

and the grounds for the emexgency. The rerforming Owner shall be
entitled to reimbursement in full for the costs of such maintenance
within ten days after presentation of a reasonably detailed
statement of the work performed and the expensee attributablc to
such werk.

7. Maintenance of Cowmen Elements.

a. Tmeclarant ([or after the sale of the last Lot by
Declarant, the Committee], through a designated wmanagement
agent (the “Maintenance Director”}, shall maintain the Common
Elements, wherever loccated in the Shopping Center, in good
condition and repair at all times, and Declarant hereby
establishes a non-exclusive easement for the benefit of the
Maintenance Director on and over affected portions of the Lots
for purpeses of effecting such maintenance.

b. The Maintenance Director shall preovide and maintain
comprehensive general liability insurance, in reasonably
adeguate amounts (but in no event less than $2,000,000) £xrom
time to time, with broad form coverage / endorsement
{including broad form property damage endorsement) inguzring
against claims for perscmal injury, bedily injury or death,
and property damage or destruction, occcurring in, on or about
the Commor Elements or otherwise arising in the couzse of ics
maintenance activities hereunder. Such insuxance shall be
written with an insurer licensed to do businese in Colorado,
and shall name all the Owners as additional insureds The i
Maintenanca Diractor shall furnieh certificates evidencing
such insurance te all the Cwners annually, and each policy of
such insurance shall prcvide that the insurance evidenced by
such certificates shall not be canceled, materially changed or
nenrenewed without 230 days prior written notice to the
insureds.

¢. The Maintenance Director shall indemnify, defend and
hold harmless the OCwners and Occupants of the Lotz from and
againar any and all liability, claims, damages, oxpeases
{including reascsable attorney fees at trial and on appesl),
judgmenrs, proceedinge and causes ©of action, for injury to oz
death of any person or damage to or destzuction of any
property occurring in, on or about the Lets and ariesing out of
the performance or nonperformance of any of the cbligatione of
the Maintenance Director set ferth in this paragraph 7, unleco
caused by the negligent or willful act or omisgsion ©f the
indemrmified person, its agents, contractors or employess.

d. The Maintenance Director shall distribute to the
Swners annually a budget for maintenance of thc Common Ele-
mente and the cost of the imsurance required by subparagraph |
(b) above, which budget ghall be subjcct to the appzoval of ‘
the Owners of the Major Lote, who chall alsc be advised and :
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consuited (in advance, except in an emergency) on any increase
in the budget, and the Maintenance pirector shall not excced
110% of the approved budget in any fiscal year without the
prior approval of the Owners of the Major Lots (which approval
shall not be unreasonably withheld). The actual reasonable
and neocessary costs of such maintenance and insurance
[including a management f£ee not to exceed ten percent (10%) of
the maintenance oxpenses for the year, other than taxes,
insurance, utilities or the amount by which any single capital
expenditure exceeds Five Thousand Dollars ($5,000)] ghail be
allocated among the Owners of Lots 1 through 9 based upon the
proportionate area of their Lots as set forth on the Plat,
Zach Ownexr's proporticnate share of the projected expense of
maintaining the Common Elesments shall be paid guazterly {or
irregularly or moze £requently, at the election of the
Maintenance Director Maintaining or its agent), within 30 dayc
after receipt by such Owner of an invoice. The Maintenance
Director or its agent shall, on er pefere March 31 of each
year, provide to the Cwners a raconeiliation of the actual
exgenses of maintenance and insurance during the previouc
y=ar, including such decuments and other background
informatcion as may be appropriate and making such adjustments
of the Owners®' contributicns as may be indicated by such
reconciliation. All such maintenance ghall be contracted for
and performed in an efficient, cost-effective manner.
including competitive bidding of all major components
(although the Maintenance Dizector ghall not be reguized to
verain the lowest bidder to perform amy work if anothexr bidder
would perform mora eééeckively, in the reasonable judgment of
the Maintenance Director).

8. Expense Lien. Rny amount owed by a Defaulting Cwmner to a
Ferforming Owner pursuant tO pazagraph & above (3 "Maintenance
Charge"} or owed by any Owner te the Maintenance Directoxr pursuant
to paragraph 7 above (a "Common Element Charge"), which 3s not paid
within the times permitted shall constitute a lien against the Lot
owned by the non-paying Owner, which 1icn shall be prior to all
other liens against such Lot except the lien of any xccorded first
mortgage or deed of trust and the lien for unpaid taxes and 280C50-
ments. Any such unpaid amourt, together with interest st the zTate
equal to 2% per annum sbove the prime rate decsignated by the Wall
ctreet Journal (the "Prime Rate*) from time to eime (as to
Maintenance Charges) or 10% per annum above the Drimc Rate (aa to
Common Element Charges), pius tha costs and expenses of collecting
such amount (including reascnable attormey fces), shall be the
personal cbligatica of such non-paying Owner. Such lien (including
such interest, costs and expenses) may e foreclosed in the same
manner as the foreclosure of a mortgage in the State of Colorads.
The existence of the lien righets set forth in this paragraph €
shall not be deemed to supersede or impair ia any way the right of
any Cwner to recover damages frxom a nen-paying Owner or to exercige
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any other remedy at law ar in equity arising from any failure of an
Owner to waintain his Lot as required.

9. Enviropmental Matters.

|
|
a. Except as provided in subparagzaphs (b) and (&) i
below, no Occupant shall release, generate, use, store, dump, |
transport, handle or dispose c¢f any Hazardous Material within |
the Shopping Center, oz otherwise permit the presence of any 1.
Hazardous Material on any Lot except in accordance with |
applicable law. Each Owner shall immediately provide to the (
other Owners a copy Of any notice zeceived by such Owner with |
regspect to his Lot regarding the following: (i) any violation |
or potential or alleged violation of any Bnvironmental Laws
asserted by any governmental agency concerning the use,
storage, release and/or disposal of Hazardous Haterials; (il)
any inquiry, investigation, enforcement, cleanup, removal or
other governmental ©r regulatory actions instituted or
threatened; (iii) any claims made or threatened by any thizd :
party relating to any Hazardous Materials; or (iv) any release !
of Hazardous Materials om or about the Shopping Center.

b. Notwithstanding anything contained in this paragraph
9 to the contraxy, any Occupant O Permittee may (i) use
products containing Hazardous Materials and equipment fueled
by or containing Hazardous Materials in, on or about such
Cwner's Lot or the Commeon Areas to the extent that such
groducts and equipment are incidental to the normal operations
of vehicles, or (ii) merchandise properly packaged products
such as paints, cils, solvents, sealers, adhesives and fin-
ishes, fertilizers, insecticides and rodent poisons and the
like which may contain Hazardous Materials.

o=
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c. The Owner of any Lot which is operatad as a fuel
station ag provided in subparagraph 3(f) above (i) shall
comply, at its sole cost, in every respect with all Environ-
mental Laws regarding the existence, treatment, storage, gale
or other handling of petroleum products, amy derivative or
fraction thereof, or any other fuel scld, stored or ctherwise
handled atr that locaticn, (ii) shall provide to tha other
Owners, upcn request from time to time, satisfactory evidence
of insurance adequate to cover the zrisks associated with such
operations, (iii) din the event of any release of any such
substance or material on or in the Shopping Center, shall
cure, remove, remady or otherwise properly regpond to any
vielatien of any Environmental Laws, and (iv) chall pay any
amounts due, whether in the nature of damages, @ivil or
criminal penalties, ox fines due third parties or any govern-
ment as a result of any such release or noncompliante with
Environmencal Laws.
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d. An Owner or Occupant may also use particular Hazard-
ous Materials in connaction with use of his Lot with the prior
written consent of the other Owners, which consent shall not
be unreasonably withhelé on the following conditions: (i) the
Cwner demonstrates to the cther Owners' reasonable
satisfaction that such Hazardous Materials are necessary oOrx
useful ta the Owner's Or Occupant's business, will be meni -
tored, used, stored, handled and disposed of in ccmpliance
with all Environmental Laws, will not endangex any persens or
property, and will not jnvalidate or limit the coverage (or
increase the premiums of) any insurance policy affecting ox
covering any portien of the Shopping Center; (ii) the Owner or
Occupant provides the othar Owners with such seecurity ac may
be reasonably ragquired by the other Owners to& secure such
Oowner's or Occupant's performance of its obligations under
subparagragh (e) below; and (iii) such Owner or Occupant
satisfies any other roguirements any other Ownier may reason-
ably impose with respect to the proposed use of the Hazardous
Materials.

e. In the event that Hazardous Materials are released
within any Lot im viclation of any Environmental Laws and such
velease occurred as a direct or indirect result of an OQunex's
or an Ocecupant's use, handling, storage or trangportation of
such Hazardous Material, the Owner or Oceupant involved ghall
itmediately deliver written notice of such event to the other
owners. As between the Owners, such Owner or Occupant engaged
in guch acsivity shall be solely responsible and shall bs
jiable for the prompt cleanup and remediation of any resulting
contamination and all claims, costs, expenses including
reascnable attorngy and coasultaunt fees) and damages,
including conseguential damages, suffered by the other Ownexrs
and Cccupants.

10. Taxes. Each Owner shall pay, or cause to be paid, all
taxes and assessments levied against his Let, prior to delinquency,
directly to the appropriate taxing authoritys provided, however,
that an Owner may cont@st the amount of such taxes in good £aith soO
long as such contest prevents any tax sale of his Lot.

11. Signs. There shall be three primary signs, located a8 set
ferch on the Site Plan, identifying the Shopping Centerx and the
pusinesses operated therein (the "Shopping Center Signe®). The
design, comstruction and colcr scheme of the Shopping Center Signs
shall be consistent with the design, materials and coler of the
other impzovements to the Shopping Center and shall conform with
the requirements of the PUD. Only the buginecces opezrated om the
Major Lote ehall be entitled to individual panels on each Shopping
Center Sign, installed and maintained at their cwn expense, with
the top panel reserved for the business of the Major Lot on which
the Shopping Center Sign is located and the cecond and third pancls
alternated among the bueinesgec opcrated on the cther Major Lots.

13
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The Owner of each Lot other than a Major Lot may erect on his Lot a :
monument sign advertising his business, subject to the Design ‘

tandards and to approval of governmental authorities, but in no
event shall any such monument sign be larxger or higher than the
Shopping Center Signs. Except for the Shopping Center Signe and any
such monument signs, there shall be no f£ree-standing signs of any
sort erected on the Lobts except entrance and exit pigns to
facilitate traffic flow.

12. Indemmification. Each Owner, with zrespect to his Lot,
ghall comply with all applicable laws, rules, regulations and
requirements of all public authorities and shall indemnify, defend
and held each other Owner harmless £rom and against any and all
claims, demands, losses, damages, liabilities and expenses and all )
suirs, actions and judgments (including, but not limited to, <COsStS i
and reasonable attorney fees) arising out of or in any way xelated :
to the negligence of such Owner in waiataining its Lot. Bach
Owner shail give each other Owner prempt notice of any claim made
or suit or action commenced which might result in indcmnification
hereunder.

[T

13. Insurance: Casualty.

a. Each Owner shall procure and maintain in full force
ard effect general public liability insurance and property
damage insurance for persenal injury, death or property damage
occurring upon, in or about his Lot (including sexrvice
facilities such as loading docks, trash enclosureg and bottle
storage areas and the interior of the Buildings there-on), in
commarcially reascnable amounts from time Lo time but in ne
event having a single limliz of less than $3,000,000 oxr &
deductibie in excass of $100,000.

e o L
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b. The insurance reguired under this paragraph 13 may be
written on any master policy of insurance carried by an Owner.
Each Owner shall provide to the Owners of the Major Lots, upon
written request no wmore frequently than annually, cextificates
confirming that such ingurance is in effect.

AN e

a3

. A1l pclicies of insurance shall be issued by solvent
and responsible insurance compazies reascnably acceptable to
the Owners of the Major Lots authorized to do businese in the S
Srate of Colorade, and shall coatain appropriate waivers of [
rhe right of subrogation congistent with the release of claims -
get forth in sukparagraph (e) below. 5

d. Notwithstanding the €£oregoing, any OCwmer may self.
insure if it maintains a naet worth in excess of $100 million,
or if it establighes te the satisfacrion of the other Owners
rhat it has reserves adequate for the riske it self-insurcs.
This $100 million minisum net worth zrequirement shali be
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adjusted every ten years during the texm of this Declaration
by the percentage increase, from the latest previous date of
adjustment to the new date of adjustment, in the Consumer
Price 1Index £for AllL Uzban Congumors (CPI-VU), U.S. City
Average, All Items {1982-84-1.00), as published by the Bureau
of Labor Statistics of the United States Department of Labeoz,
or a comparable public or private statistic if publication of
the CPI-U is discontinued.

e. Except as provided in pazagraph 9 above, each Owner
shall release, and hereby does release, each other Owner and
Occupant from and againgt any and all elaimg, d&emands,
liabilities or obligations whatsoever for damage to the
relaasing Owner's Lot, or less of rents or profits, resulting
from or in any way connected with any fire or other casualty
caused by the negligence or the contributory negligence (but
not the willful acts) of any Owner, other Occupant or any
agent, associate or employee of any Occupant.

£. If any Building is damaged or destroyed by fire or

other casualty, the Owner of the suilding may, at his sole

cost and expense and with all due diligence, either (i) repair

and restore the Building or (ii) raze the remaining portion of

s the Building and related improvements, remcve the debris and

' cocver the affected area with landsceping, asphalt or some
otner dustcap material. .

14. Eminent Demain. &
a. ownper's Right to Mward. Nothing herein shall be

construed to give any Owner any interest in any award or
payment made to anothex Cwner in connection with any exercise
of eminent domain or transfer in lieu therzeof affecting any
vot, or giving the public ox apy government aay rights in such
Let. In the event of any exercise of eminent domain ozr
evansfar in lieu thereof of all or part of any Lot, the awazd
actributable to the land and improvements of such Lot shall be
payable cnly to the Owner tharsof, and no claim thereen chall
be mads by any other Owner.

LT

b. Collareral Claims, Other Owners may file collataral
claims with tne condemning authoricy for their losses which
are separate and apart £rom the value of the land area and
improvements taken from any Owner.

CAR AR D

c. Tepant's Claime. Nothing in this paragraph 14 shall et
prevent a tenant from making a claim against an Owner pursuant ‘
to the provisions of amy lease with such Owner £or all or a
portion of an award ar payment.

4. Restoration of Common Areas. The Owner of any Parking
Areas or Common Elements so condemned shall promptly repair

15
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ately prior to such condemnation ox transfer, to the extent
that the proceeds of such award are sufficient to pay the cost
of such restoration and repair, without contributicn from any
other Owner,

15.Enﬂu:mmmasm42mhaazum-

4. Remedies. In the event of breach or threatened breach
of this Declaration, any Cwner may, at itsg own expense,
institute proceedings at law or in equity for full relief from
the consequences of guch breash eor trhreatenad breach,
including, “without limitation, damages, specific performance

and injunctive relief. The unsuccessful party in any action

6hall pay to the prevailing party a reasocnable sum for attor-
ney fees, which shall be deemed to have accrued on the date an
action was filed. Not:wichs:and:’.ng the foregoing, however, only
3N Owner of Lot 1, 2 er 1 ®may exercise self-help under
paragraph 6 above or institute any proceedings against the
Gwner of any of those three Lots as a yesult of any alleged
failure of guch Owner to conform te the requirxements of
paragraphs 4, 6 or 11 above,

b. Notice. Prior to the commencement ©f any enforcement
action under subparagraph {a) above, the party considering
such action ghall give 30 days! written notice of the viola
tion to all Owners and any cther Person or entity resgoneible
for such violation or threatened breach; provided, however,
that nc such advance written notice shal; be roquired if the
alleged vielation threatens access to any Lot or immediate
damage ox injury to parson or property. The responcible Cwacr
Cr other perscn or entity shall not be in default under this
Declaration if such person curss the breach within the 30-day
notice period or, if the breach cannot be cured within the
30-day notice period, commences cure of the breach withip such
period anad completes cure of the breach with all due
diligence.

€. No Texmipation. Neo breach of thie Declaration shall
entitle any Owner to cancel, rescind or othexwise terminate
this Declaration as to his Lot or any other portion of tha
Shopping Center.

16, sex: The easements, restrictions,

3 -

benefits and obligations nereunder shall ereate mutual benefits and
servitudes running with the land, and shall bind and inure ee the
benefit of a1l Successors of Deelarant a8 Ownerc of the Lotg.

pberson acquiring fee or leasehold title ro any Lot shall be bound
by the obligations of this peclaration only as to the Lot -1
acquired, and then enly during the pericd such person ie an Owner
©r tenant, except as to obligationeg, liabilitiecs gp respons-
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ibilities that arigse during or relate to occurrences during such
period of ownership. An Owner transferring title to his Lot ghall
notify the other Owners of the name and addresa of the transferee
within 30 days after the effective date of such transfer.

17. Amendment of Declaration; No Waiver. This Declaration may
be amended or terminated only by an instzument in writing sigmed by
all the Owners and recorded in the real property racoxdec of Boulder

' County, Colorado. Waiver by any pexson of any matczial right

, hereunder must be in writing, and shall not be implied £from any

: £ailure of any Owner or Owners to take any action. The consent or

approval by one Owner of amy act or request ghall not be deemed to

waive or render unnecassary the consent of any other Owner to such

i art or request. or to any subsequent or similar acts or reguests.

; 18. puration. Unless canceled, terminated or modified by
i unanimous consent of the Owners, the easements, covenants,
yrestrictions and other provisions of this Declaration shall
! continue in effect for a period of sixty-five (65) yeazrs from the
i date of this Declaration.

l 19. Headings: Numbeox; Gender. The headings hcrein are inserted
‘ only for convenient referenca, and in no way define, limic or
1
i
1
|

describe the scope or intent of this Declaration or in any way
affect the terms or provisions herecf. The singular number includes
the piural and the masculine gender includes all genders.

2C. o b ip. Neither this agrgement nor any other
agreement ©r arrangement among the Owners regarding the Lots is
intended to create any partnership or joint veature among the
Ouwrers, and any such reiatiocaship is hereby expregaely disclaimed.

21, Governing lLaw. This Declaration shall be governed by, and
construed in accordance with, the laws of the State of Colorado.

22 Reasonaklensss of Consent. Unless othexwisa expresely
provided hearein, whenever an Owner's agreement oOr appreval is
required hereunder, such Owner shall not unreascnably withholad eor
delay such agreement or approval. If an Cwner ehall not agree, or
chall disapprove, the reasoms therefor shall be stated in writing,

{
i
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if requested, and in reasonable detail appropriate to the
situation.

23, No Covenant to Operate. Nothing contained in this
Declaration shall obligate any Owner oOr Occupant to continuocusly
operate any type of business on its Lot.

24. Severability. If any term oY provision of this Declaration
shall, tc any extent, be held invalid or unenforceable, the
remaining terms and provisions of this Declaration shall not be
affected thereby, but each remaining term and provision shall be
valid and enfcrced to the fullest extent permitted by law.

25. Notices. All notices under this Declaration shall be given
ir writing and shall Dbe effective for all purposes if hand
delivered or sent by certified United States Mail, postage prepaid,
or by prepaid expedited courier service, with proof of delivery or
attempted delivery, addressed to the intended recipient at his
principal place of business or at the address oOr addresses set

forth on a notice to Owners described in paragraph 16 above.
IN WITNESS WHEREOF, Declaraat has executed this Declaration as
of the date set forth above.

HD DELAWARE FROPERTIES, INC.,
a Delaware corporation

M ay‘%/é Y. 724
: Executive Vice President

Y

V. s

Assaistant Secretary .
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STATE OF TLLVACLS )
3y
COUNTY OF __(CGK )
The foregoing instrument was acknowledged before me this ]Lﬁh
day of Dewenber ., 1993, by vale.s Lo and (Ngrek J. :

Lodwe as Executive Vice %resident and Assistant Secretary, ;

respectively, of HD Delaware Properties, Inc., 2a Delaware
corporation.

wWitness my hand and official seal.

My commission expires: 1-294-4y

()m"\_}unmz) (’Y‘ AQ’\U‘ °,
Notary Fublic :

f“ OFFICIAL SEAL ° '
§CHARLENE M. SARTO E
¢ NO1ARY PUSLIC. STATE OF ILLINOIS
Al COMMISSICN EXPIRES 1/24/394 :
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AMENDED AND RESTATED
FIRST AMENDMENT
TO
DECLARATION OF COVENANTS,
CONDITIONS AND RESTRICTIONS AND
GRANT OF EASEMENTS

HD DELAWARE PROPERTIES, INC., a Delaware corporation

(“HDI”1, CONOCC, INC., a Delaware corporatiocn (“Conoco”), KAYO
OIL COMPANY (“Kayo”) and ALBERTSON'S, INC., a Delaware corpora-
tion (“Albertson’'s”), hereby amend, restate and supersede that
cerrain First Amendment to Declaration of Covenants, Conditions =
and Restrictions and Grant of Easements recorded January 3, R

1924, under Reception No. 1375486 in the real property records
of Boulder County, Colorado.

1. Regcatals. HDI is the owner of Lots 2 through 6, 8 and
5 and an undivided 83.921% interest in LOLS 10 and 11 (the “HDI
Lote” 1, CENTENNIAL VALLEY PARCEL 0, FILING NO. 3, County of

Boulder, State of Colorado, according to the plat thereof re-
corded December 23, 1993, under Reception NoO. 1376226 in the
real property records of Boulder County, Colorado {the
wgubdivision”). Albertson’s is the owner of Lot 1 and an
13.828% undivided interest in Lots 10 and 11 of the Subdivision.
Conoco and Kayo are the owners as tenants in common of Lot 7 and
an und:vided 2.251% interest in Lots 10 and 11 of the Subdivi-
s.on The Subdivision is currently subject to a certain Decla-
carion of Covenants, Conditions and Restrictions and Grant of
Easements recorded December 23, 1993, under Reception No.
1376228 in such records {(the “Declaration”}. HDI, Albertson’'s,
conoco and XKayo, being the owners of all the property subject to
(e Declaration, have executed this First Amendment to modify
~ertain terms of the Declaration, as prcvided below. uUnless
orherwise indicated, capitalized terms used herein shall have
riie meanings set forth in the Declaration.

2. Exhibits. Exhibit B attached to the Declaration 1is
hereby superseded and replacea by the Exhibit B attached hereto.
The site plan for Lot 1 attached hereto as Exhibit C is hereby
added tn the Declaration as Exhibit C.

3. Modification of Use Restrictions. paragraph 3 of the
Ceclaration is hereby modified by adding the following clause
after the words “car wash” in the sixteenth line thereof:

" (except a single-bay closed cax wash operated in conjunction
with the fuel station contemplated in subparagraph (f) bzlow)”.
In addition, subparagraph 3 (&) of the Declaration is herebdy
amended and replaced in its entirety by the following:

wa. There shall be no general merchandise discount
department store [that is, any retail establishmeut offer-
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